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	 By the time this column is pub-
lished, the majority of my time as Sec-
tion chair will have been completed. 
My time as the Section’s treasurer, 
secretary, and chair-elect was invalu-
able for preparing me to be Section 
chair. Nevertheless, I have learned 
a great deal during my tenure as 
Section chair, and I am devoting this 
column to sharing that knowledge. 
There are things that I would do 
differently if I had a second year as 
chair, and I hope that this column will 
be helpful to my successors.
	 A set of goals is the key to a suc-

cessful term as chair. These goals 
should be formulated by the time of 
the Section’s long-range planning 
meeting. However, I recommend 
that a chair formulate an initial set 
of goals several months before the 
meeting and use the time prior to 
the retreat to discuss those goals 
with as many executive council mem-
bers as possible. Individual meetings 
with executive council members serve 
two purposes. First, they give you an 
opportunity to vet your ideas and 
receive feedback on how they can 

	 In October 2018, the Florida 
Supreme Court issued its decision in 
DeLisle v. Crane Co.,1 and Florida’s 
long and on-again, off-again rela-
tionship with the Frye2 and Daubert3 
standards has reached an end: Flor-
ida is a Frye state once again. Or is 
it? Although the Florida Supreme 
Court recently decided that Frye is 
the appropriate standard for Flor-
ida’s state courts, Daubert should 
remain the standard for Florida’s 
administrative tribunals. 

A Brief History on Frye & 
Daubert in Florida
	 For decades, the Florida Supreme 
Court held that the standard for the 
admissibility of expert testimony in 
Florida’s state courts was governed 
by the rule set forth in Frye v. United 
States: that expert testimony should 
be “deduced from a well-recognized 
scientific principle or discovery, [and] 
the thing from which the deduction 
is made must be sufficiently estab-

lished to have gained general accep-
tance in the particular field in which 
it belongs.”4 Even after the U.S. 
Supreme Court in Daubert v. Merrell 
Dow Pharmaceuticals, Inc. held that 
the revised Federal Rules of Evidence 
had superseded the Frye standard in 
federal courts, the Florida Supreme 
Court continued to apply the Frye 
standard in Florida courts.5

	 In 2013, however, the Legislature 
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be improved. Second, asking for the 
executive council’s input and then 
incorporating that input assists with 
getting the executive council to buy 
into your vision for the Section.
	 While it is tempting to have a long 
list of goals for your tenure as Section 
chair, it is not realistic given that 
your term only lasts one year. With 
such a short period of time, you run 
the risk of accomplishing nothing if 
your attention is not focused on a few 
achievable goals. Prior to the 2018 
long-range planning meeting, I had 
approximately 12 goals that I wanted 
to accomplish during my term. Fortu-
nately, I realized prior to the meeting 
that I was setting the Section up for 
failure and decided to focus on the 
three most important goals on my 
list: doing more to appeal to law stu-
dents and young attorneys, starting 
the South Florida chapter, and advo-
cating for a certification exam heavily 
focused on state administrative law.
	 When formulating the three 
or four goals that you want to 
accomplish during your term, it 
is vital to identify the issues that 
are challenging the Section and 
formulate goals that will help the 
Section meet those challenges. In 
other words, focus on the big picture. I 
learned during my time as chair-elect 
that the Section’s membership was 
at a 17-year low. While most of our 
fellow sections were also struggling 
with declining membership, I felt like 
we needed to take steps to lay the 
groundwork for eventually reversing 
that trend, and the goals mentioned 
in the preceding paragraph were 
intended to do that. For example, the 
Section’s leadership was generally 
in agreement that law students and 
young attorneys represented the 
most viable opportunities for growing 
the Section. In order to appeal to 
those groups, the Section has begun 
increasing its law school outreach 
by having a monthly speaker series 
for law students at the Florida State 
University College of Law. The Section 
has also substantially increased the 
number of Section-sponsored social 
events so that young attorneys have 

opportunities to network with more 
experienced Section members.
	 As those who have been on the 
executive council know, the Section 
has struggled for years to draw more 
members from outside Tallahassee. 
By empowering Section members 
who live in South Florida to orga-
nize their own activities and CLEs 
via the South Florida chapter, the 
Section will become more relevant 
to administrative law practitioners 
in Dade and Broward counties. I am 
very confident that the South Florida 
Chapter will be successful and lead to 
the establishment of a second chapter 
in Jacksonville or Central Florida in 
the near future.
	 Having a revised certification exam 
is another part of solving our declining 
membership. Many of you know that 
the State and Federal Government 
Administrative Practice (“SFGAP”) 
exam covers an incredibly broad 
range of topics and that state admin-
istrative law is merely one of those 
topics. But, the vast majority of our 
members’ practices are exclusively 
focused on state administrative law. 
That may be why only a small hand-
ful of people have taken the SFGAP 
exam in recent years. If we can have 
a certification exam primarily based 
on state administrative law and if the 
Section then offers courses to assist 
members with achieving certification, 
then I am confident that our member-
ship and the number of people pursu-
ing certification will increase.
	 Communication is vitally impor-
tant to the Section’s success. As noted 
above, I strongly encourage future 
Section chairs to discuss their goals 
with executive council members well 
before their terms begin. In addition, 
the Section chair needs to ensure that 
necessary communication is occurring 
between other Section leaders. For 
example, if the South Florida chapter 
is planning a social event or a CLE, 
then the Section chair needs to ensure 
that the organizers communicate with 
the social media team so that the 
event or CLE can be advertised on 
our social media platforms.
	 We are very fortunate to have Sec-
tion leaders who are not shy about 
organizing in-person meetings and 
conference calls. While the Section 

chair cannot attend all of those meet-
ings, it is important for the Section 
chair to attend as many of them 
as possible. That helps the Section 
chair stay apprised of what is hap-
pening, and it also lets people know 
that the hard work they are doing for 
the Section is being appreciated and 
recognized.
	 Before and during your term, I 
recommend that you confer with past 
Section chairs. They have a great 
deal of institutional knowledge and 
can be invaluable sounding boards. 
For example, Richard Shoop gave me 
tremendous advice about potential 
goals prior to my term, and Jowanna 
Oates gave me an incredibly detailed 
manual for accomplishing the various 
tasks that must be performed by every 
Section chair. Also, Judge Cathy Sell-
ers described to me how the SFGAP 
exam originated over ten years ago 
and corroborated my belief that the 
Section needed to advocate for an 
exam that would be more appealing 
to our fellow Section members.
	 I also recommend that future Sec-
tion chairs get the chairs-elect, secre-
taries, and treasurers involved with 
what they are doing. This will assist 
them with becoming ready to be chair 
and it will facilitate the continuation 
of whatever plans you initiate during 
your term. It is especially important 
that you encourage the chair-elect to 
begin formulating three or four goals 
so that he or she can hit the ground 
running upon becoming chair. For 
example, our chair-elect, Brian New-
man, has been actively engaged in 
planning an administrative law ver-
sion of a “trial academy.” While all of 
the details have yet to be finalized as 
I write this column, the trial academy 
will be a comprehensive, multi-day 
seminar designed to teach litigation 
practice skills to young administra-
tive law practitioners. This program 
will also make the Section more 
appealing to young administrative 
law practitioners.
	 In addition to getting the officers 
involved, a Section chair should strive 
to get as many new people as pos-
sible involved with Section activities. 
When I sent an email blast seeking 
volunteers for the Section’s various 
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committees, I was overwhelmed with 
the number of responses I received. 
I sincerely regret not finding more 
ways for those volunteers to contrib-
ute, and that is the first thing that I 
would seek to change if I had a second 
year as chair.
	 I have a few suggestions that may 
assist with new people involved. First, 
I would ask volunteers for the CLE 

committee to produce webinars and 
other inexpensive CLEs without the 
Florida Bar’s assistance. Such CLEs 
would be easy to produce, inexpensive 
for the attendees, and a good way to 
promote the Section. If a certification 
exam based primarily on administra-
tive law becomes a reality, then there 
will be a strong demand for certifica-
tion credits. Second, I would have 
every committee chair work with 
their committee members to present 
a plan at the annual summer meet-

ing for what his or her committee 
intends to accomplish over the next 
twelve months. In addition, those 
plans should call for each commit-
tee member to contribute in some 
meaningful way to implementing the 
committee’s plan.
	 I hope that this column proves to 
be a good resource for my successors, 
and I promise to follow the example 
of my predecessors and do whatever 
I can to help my future chairs achieve 
their goals.
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Substantial Interest Hearings 
– Equitable Tolling

Dep’t of Fin. Servs., Div. of Workers’ 
Compensation v. Digital Accessories 
Corp., Case No. 18-4245 (Recom-
mended Order Nov. 7, 2018).

FACTS: The Department of Finan-
cial Services, Division of Workers’ 
Compensation (“the Department”) 
is the state agency responsible for 
ensuring that businesses maintain 
workers’ compensation coverage. On 
December 6, 2017, the Department 
served Digital Accessories Corpora-
tion (“Digital”) with an Order impos-
ing a $27,485.68 fine for failing to 
have a sufficient amount of cover-
age. The Order contained a notice 
stating that Digital had 21 calendar 
days from receipt to file a petition 
for an administrative hearing. The 
Order further specified that failure 
to timely file such a petition would 
result in Digital waiving its right to 
an administrative hearing. No men-
tion was made of a particular time 
of day by which a petition had to be 
filed. Digital’s representative errone-
ously assumed that the deadline for 
timely filing a petition was 11:59 p.m. 
on December 27, 2017, and Digital’s 
petition was slipped under the door 
of the Department’s headquarters 
just after 8:00 p.m. that night. In reli-
ance on rule 28-106.104(3), Florida 
Administrative Code, the Depart-
ment deemed Digital’s petition to 
have been untimely filed at 8:00 a.m. 
on December 28, 2017. The rule states 
in pertinent part that “[a]ny docu-
ment . . . received after 5:00 p.m. shall 
be [deemed] filed as of 8:00 a.m. on 
the next regular business day.”

OUTCOME: While finding that 
Digital’s representative “rationally 
assumed” that Digital had until 11:59 
p.m. on December 27, 2017, to file 

its petition, the ALJ concluded that 
the untimeliness of Digital’s petition 
could not be excused under the equi-
table tolling doctrine.

Lakeland Reg’l Health Sys., Inc. & 
Lakeland Reg’l Med. Ctrs., Inc. v. 
Dep’t of Fin. Servs., Div. of Workers’ 
Compensation, Case Nos. 18-3845 & 
18-3846 (Recommended Order Nov. 
26, 2018).

FACTS: The Department of Financial 
Services, Division of Workers’ Com-
pensation (“the Division”) resolves 
reimbursement disputes between 
health care providers and insurance 
carriers for services rendered to 
injured workers. Lakeland Regional 
Medical Center (“LRMC”) received 
“Explanation of Bill Reviews” from a 
claims administrator on January 12, 
2018, and February 16, 2018, notifying 
LRMC that certain claims had been 
denied. Section 440.13(7)(a), Florida 
Statutes, provides a health care pro-
vider 45 days to protest such denials 
by filing a petition with the Division. 
Rather than filing a timely petition, 
LRMC asked the claims administra-
tor to reconsider the denials. LRMC 
did not file a petition until after the 
45-day window had expired.

OUTCOME: The ALJ rejected 
LRMC’s argument that its untimely 
filing could be excused under the 
equitable tolling doctrine. In doing so, 
the ALJ concluded that LRMC’s effort 
to resolve the dispute informally by 
requesting reconsideration did “not 
constitute an equitable circumstance 
that prevented the timely filing of a 
formal petition for reimbursement 
dispute resolution.”

Dep’t of Health, Bd. of Clinical Social 
Work, Marriage & Family Therapy & 
Mental Health Counseling v. Gabriel 

Leonardo Tito, M.F.T.I., Case No. 
18-3636PL (Recommended Order 
Nov. 9, 2018).

FACTS: On September 27, 2017, 
the Department of Health (“the 
Department”) issued an Adminis-
trative Complaint against Gabriel 
Tito’s license to practice as a regis-
tered marriage and family therapist 
intern. Mr. Tito received the Admin-
istrative Complaint, a cover letter, a 
proposed settlement agreement, and 
an Election of Rights form on Octo-
ber 23, 2017. The cover letter and 
the Administrative Complaint form 
unambiguously stated that a request 
for an administrative hearing had to 
be received by the Department 21 
days from the day Mr. Tito received 
the Administrative Complaint. The 
Department received Mr. Tito’s hear-
ing request on November 20, 2017, 28 
days after he received the Adminis-
trative Complaint. Because it did not 
timely receive his hearing request, 
the Department argued that Mr. Tito 
waived his right to a formal adminis-
trative hearing.

OUTCOME: The ALJ recommended 
that Mr. Tito’s request for a formal 
administrative hearing be dismissed 
as untimely. In doing so, the ALJ 
noted that the “mail box rule” does 
not apply to “service of an Adminis-
trative Complaint or other documents 
offering a point of entry for adminis-
trative proceedings.” In addition, the 
ALJ rejected Mr. Tito’s assertions 
that the equitable tolling doctrine 
excused the late filing.

Admissibility of Evidence

Palm Beach Cty. Sch. Bd. v. Zedrick 
Barber, Case No. 17-6849TTS (Rec-
ommended Order Nov. 13, 2018).
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FACTS: The Palm Beach County 
School Board (“the Board”) has 
employed Zedrick Barber as a teacher 
since 2005. On January 19, 2017, a 
student attempted to leave Mr. Bar-
ber’s classroom, and he detained the 
student by grabbing her backpack. 
The student’s struggles caused her to 
fall to the floor outside the classroom 
door. Mr. Barber then grabbed the 
student by the wrist and ankle and 
dragged her back into the classroom. 
The Board issued an Administrative 
Complaint seeking to suspend Mr. 
Barber for 15 days and to terminate 
his employment.

OUTCOME: Mr. Barber objected 
to the ALJ accepting into evidence 
a video of his interaction with the 
student in the hallway outside his 
classroom. According to Mr. Barber, 
the video from the school’s recording 
system was unauthenticated, lacked 
a proper chain of custody, and was 
unduly prejudicial. The ALJ rejected 
the authentication argument because 
the student’s identification of herself 
and Mr. Barber in the video consti-
tuted prima facie evidence of the 
video’s authenticity. At that point, 
the burden shifted to Mr. Barber to 
present evidence demonstrating that 
the video was unauthentic, and he 
failed to do so. As for the chain of 
custody objection, the ALJ ruled that 
the Board established the chain of 
custody through the testimony of 
school personnel, local police officers, 
and attorneys within the Board’s 
general counsel’s office who, at some 
point, had possession of the video. 
With regard to the argument that the 
video was unduly prejudicial, the ALJ 
ruled that the video was “helpful in 
clarifying and supplementing the tes-
timonial evidence of the witnesses.”  
Ultimately, the ALJ recommended 
that the Board suspend Mr. Barber 
but not terminate his employment.

Rule Challenges

GBR Enters., Inc. v. Dep’t of Revenue, 
Case Nos. 18-4475RX, 18-4992RU 

and 18-2772 (Recommended and 
Final Orders January 14, 2019).

FACTS: GBR Enterprises (“GBR”) 
owns and operates approximately 
280 vending machines located in Bro-
ward, Palm Beach, and Miami-Dade 
County schools. GBR has written 
agreements with some of the schools, 
and those agreements specify that 
GBR has received a license to install 
vending machines on school prop-
erty in exchange for a commission. 
That commission is a percentage of 
GBR’s gross receipts. After auditing 
GBR’s operations between January 1, 
2012, and December 31, 2014, with 
an audit planning tool or checklist 
known as the “Standard Audit Plan, 
Vending and Amusement Machines” 
(“the SAP”), the Department of Rev-
enue (“the Department”) notified 
GBR via a draft assessment that it 
owed additional tax of $28,589.65. 
The Department’s draft assess-
ment did not account for any tax 
on the commissions paid by GBR 
to the schools. However and pursu-
ant to rule 12A-1.044(5)(a), Florida 
Administrative Code, the Depart-
ment reconsidered its initial decision 
and determined that the commissions 
paid to the schools should be taxed. 
The rule provides in pertinent part 
that “[t]he location owner shall collect 
the tax from the machine operator 
on the amount the location owner 
receives for the lease or license to 
use the real property.” The Depart-
ment ultimately notified GBR that 
it owed additional taxes and inter-
est of $288,933.31, and GBR filed 
a petition challenging the Depart-
ment’s proposed assessment. GBR 
filed a second petition alleging rule 
12-A-1.044 was an invalid exercise of 
delegated legislative authority and a 
third petition alleging the SAP was 
an unadopted rule.

OUTCOME: The ALJ concluded 
that the statutes cited as rulemak-
ing authority did not address the sub-
ject matter at issue and rejected the 
Department’s argument that statutes 
conferring only general rulemaking 
authority provide specific authority 
for a rule. Therefore, the ALJ con-
cluded that rule 12A-1.044(5)(a) was 
an invalid exercise of delegated leg-

islative authority. However, the ALJ 
concluded that the SAP was not an 
unadopted rule because Department 
employees are not bound to follow it. 
The ALJ ultimately recommended 
that the Department completely 
rescind the tax assessment.

Bid Protests

AHF MCO of Fla., Inc., d/b/a PHC 
Fla. HIV/AIDS Specialty Plan, et al 
v. AHCA, et al., Case Nos. 18-3507, 
18-3508, 18-3512, 18-3511, 18-3513, 
and 18-3514 (Recommended Order 
Nov. 19, 2018).

FACTS: On July 14, 2017, the 
Agency for Health Care Adminis-
tration (“AHCA”) issued 11 invita-
tions to negotiate (“ITNs”) in order to 
select Medicaid managed care plans 
for 11 different regions of Florida 
as defined by section 409.966(2), 
Florida Statutes. While the ITN 
indicated that responses would be 
ranked via scores assigned by a sin-
gle evaluator, AHCA did not assign 
entire responses to a single evaluator 
for review. Instead, AHCA assigned 
different evaluators to evaluate 
sections of the ITN responses that 
AHCA considered those evaluators 
qualified to score. After evaluating 
over 230 responses to the 11 ITNs, 
AHCA announced its decision on 
April 24, 2018. The Governor’s office 
received emails and letters two days 
later criticizing AHCA’s decision to 
not negotiate with AHF MCO of Flor-
ida, Inc. (“Positive”).  Positive filed a 
petition for formal administrative 
hearing on May 4, 2018, arguing in 
part that AHCA should reject all 
proposals and re-start the procure-
ment process.

OUTCOME: During the formal 
administrative hearing, the ALJ 
rejected AHCA’s argument that Posi-
tive committed a “cone of silence” vio-
lation by not adhering to an ITN pro-
vision that prohibited respondents to 
the solicitation “or persons acting on 
their behalf” from contacting an exec-
utive or legislative branch employee 
about the solicitation between the 
release of the ITN and 72 hours fol-
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lowing AHCA’s issuance of the notice 
of intended award. Because AHCA 
did not exercise its discretion dur-
ing the ITN evaluation process and 
reject Positive’s response based on 
the alleged cone of silence violation, 
the ALJ concluded that the Admin-
istrative Procedure Act precluded 
AHCA from raising a new reason for 
rejecting Positive’s ITN response. As 
for Positive’s argument that AHCA 

violated the ITN’s terms because 
each response was not ranked by an 
individual evaluator, the ALJ found 
that AHCA’s ranking was “contrary 
to the ITM specifications.” As stated 
by the ALJ, “[t]he result is a decision 
that is arbitrary and capricious. The 
facts here leave the definite and firm 
conviction that [AHCA] committed a 
consequential mistake when it used 
a different ranking system than the 
system described in the ITN.” Ulti-
mately, the ALJ recommended in part 
that AHCA enter a final order reject-
ing all of the ITN responses to provide 
Medicaid managed care plans for 

patients with HIV/AIDS in Regions 
10 and 11.
	 In a Final Order rendered on 
December 21, 2018, AHCA rejected 
the ALJ’s determination that the ITN 
required that each response be ranked 
by evaluator. In doing so, AHCA ruled 
that the ALJ’s interpretation of the 
ITN’s terms was erroneous. AHCA 
also ruled that Positive had no stand-
ing to raise any challenge because its 
cone of silence violation rendered it a 
non-responsive bidder.
	 Positive has appealed AHCA’s Final 
Order to the First District Court of 
Appeal.

APPELLATE CASE NOTES
by Gigi Rollini, Tara Price, and Larry Sellers

Appellate Review—Jurisdiction 
to Review a Final Order and Defi-
nition of “Party”
FRS-Fast Reliable Seaway, LLC v. Bd. 
of Pilot Comm’rs, 261 So. 3d 744 (Fla. 
3d DCA 2018).

	 The Pilotage Rate Review Com-
mittee (Committee), a committee of 
the Board of Pilot Commissioners, 
sets pilotage rates at various ports 
throughout the state. The Commit-
tee consolidated two competing peti-
tions—one from a trade association 
for cruise line companies seeking a 
decrease in pilotage rates, and one 
from an association representing har-
bor pilots seeking an increase in pilot-
age rates. After a hearing on the con-
solidated petitions, the Committee 
issued a notice of intent to approve 
an increase to pilotage rates. Both 
the cruise line association and the 
harbor pilot association requested a 
formal administrative hearing before 
an ALJ. FRS-Fast Reliable Seaway, 
LLC (FRS) did not object to the rates 
noticed in the Committee’s notice of 

intent and did not request an admin-
istrative hearing.
	 The ALJ concluded that the Com-
mittee had not properly complied with 
Florida statutes in issuing its notice 
of intent, terminated the administra-
tive proceedings, and relinquished 
jurisdiction to the Committee to 
address its statutory obligations. The 
Committee then issued a corrected 
notice of intent. The cruise line asso-
ciation and harbor pilot association 
subsequently entered into settlement 
negotiations and did not seek admin-
istrative review of the Committee’s 
corrected notice of intent. FRS also 
did not object to the rates noticed in 
the Committee’s corrected notice of 
intent and did not request an admin-
istrative hearing. 
	 The cruise line association and 
harbor pilot association presented 
their proposed settlement to the Com-
mittee at a publicly noticed meeting. 
The Committee approved the rates 
within the agreement, which were 
different than the proposed rates 
in the Committee’s corrected notice 

of intent, and issued a final order. 
FRS filed a writ of certiorari in the 
district court to challenge the final 
order, arguing that it never received 
the designated point of entry into 
administrative proceedings to which 
it was entitled under section 310.151, 
Florida Statutes.
	 The court concluded that it lacked 
standing to adjudicate FRS’s writ for 
certiorari relief, noting that the court’s 
jurisdiction to review an administra-
tive final order subject to the Admin-
istrative Procedure Act derives from 
either Florida Rule of Appellate Pro-
cedure 9.030(b)(2) or section 120.68, 
Florida Statutes. The court observed 
that Rule 9.030(b)(2) expressly states 
that the district courts have jurisdic-
tion over non-final administrative 
orders and final orders of the circuit 
courts. The rule does not authorize 
district court review of the Commit-
tee’s final administrative order. 
	 The court also analyzed its juris-
diction under section 120.68, which 
permits judicial review for parties 
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who are affected by final agency 
action. The term “party” is defined 
by section 120.52(13), Florida Stat-
utes, as a person whose substantial 
interests are being determined; who 
has a constitutional, statutory, or 
regulatory right to participate in the 
proceeding, or a substantial inter-
est that is affected by the proposed 
agency action, and who has made an 
appearance as a party; or who was 
permitted by the agency to intervene 
or participate in the proceeding as a 
party. The court stated that although 
the Committee’s final administrative 
order might have adversely affected 
FRS, the district court lacked juris-
diction under section 120.68 because 
FRS did not qualify as a “party” under 
section 120.52(13).
	 Thus, the court dismissed FRS’s 
petition for lack of jurisdiction. The 
court noted, however, that FRS could 
obtain review of the Committee’s final 
administrative order by filing an 
action for declaratory judgment and/
or injunction in state circuit court. 

Elections—Candidate Qualifica-
tions
Torrens v. Shaw, 257 So. 3d 169 (Fla. 
1st DCA 2018).

	 Ryan Torrens’ opponent, Sean 
Shaw, filed a complaint against him 
alleging that prior to submitting his 
qualifying check, Torrens’ campaign 
received a contribution of $4,000 from 
his wife. The complaint alleged that it 
was a prima facie violation and that 
prior to that contribution his cam-
paign account did not hold enough 
funds to cover the fee. The complaint 
also alleged that Torrens acted in bad 
faith in attempting to qualify through 
a fraudulent act.
	 The circuit court entered final 
judgment granting declaratory and 
injunctive relief, finding that Torrens 
knowingly possessed the unlawful 
funds for more than a month. The 
court found that, but for the $4,000 
in the account, the required qualify-
ing check would not have cleared 
and Torrens would not have qualified 

for the ballot. It was not disputed 
that Torrens submitted, on time, all 
items that are required to qualify 
as a candidate for the Democratic 
nomination for Attorney General per 
99.061(7), Florida Statutes. Shaw’s 
allegations and the circuit court’s 
ruling were instead focused on the 
source of the funds that were in Tor-
rens’ campaign account. Pursuant to 
section 106.19(1), Florida Statutes, 
it is a first degree misdemeanor to 
accept a contribution in excess of the 
limits in section 106.08.
	 The district court therefore 
reversed, holding that a private 
citizen’s allegation of a violation of 
chapter 106, Florida Statutes, has 
no bearing on whether a candidate 
has properly qualified for office under 
section 99.061(7). 

Ethics Commission—Jurisdiction 
on Annual Financial Disclosures
Scott v. Hinkle, 259 So. 3d 982 (Fla. 
1st DCA 2018).

	 Donald Hinkle filed a complaint 
to challenge the annual financial dis-
closures that Governor Rick Scott 
filed with the Florida Commission on 
Ethics (Commission). After the com-
plaint was filed in circuit court, the 
Governor filed a motion to dismiss the 
complaint, stating that only the Com-
mission has jurisdiction to review 
complaints involving financial dis-
closure under article II, section 8(f) of 
the Florida Constitution. The circuit 
court denied the motion to dismiss, 
which prompted the Governor to file 
a writ of prohibition that challenged 
the circuit court’s jurisdiction.
	 The court granted the petition for 
writ of prohibition and concluded that 
Florida law assigns exclusive jurisdic-
tion to the Commission to review such 
complaints. Because article II, section 
8(f) of the Florida Constitution estab-
lishes that the Commission has “inde-
pendent” authority to investigate and 
report on “all complaints” involving 
public officer/public trust issues, with 
no secondary complaint-resolving 
authority granted to Florida’s circuit 
courts, prohibition was warranted. 
The court, citing section 112.3241, 
Florida Statutes, concluded that the 
only judicial review provided for by 

law in this area is of a final action by 
the Commission, in a district court of 
appeal.

Proposed Rule Challenge—
Determination of Location of 
New Trauma Centers
Dep’t of Health v. Shands Jackson-
ville Med. Ctr., Inc., 259 So. 3d 247 
(Fla. 1st DCA 2018).

	 Shands Jacksonville Medical Cen-
ter, Inc. d/b/a UF Health Jacksonville 
and several other health systems and 
hospitals (collectively referred to as 
Shands) challenged the validity of 
four proposed rules that changed the 
scoring system by which the Depart-
ment of Health (DOH) determined 
the number of trauma centers needed 
per trauma service area. In 2014, 
DOH implemented a scoring system 
that would result in the maximum 
number of trauma centers for each 
trauma service area. Concerned that 
over time some trauma service areas 
would have a maximum need for zero 
trauma centers, DOH sought to revise 
the rules in 2016 so that the resulting 
scores would be considered a mini-
mum score, as opposed to a maximum 
score. After an administrative hear-
ing, the ALJ ruled that the proposed 
rules contravened the implement-
ing statutes and vested unbridled 
discretion in DOH to determine the 
location of new trauma centers. DOH 
appealed the ALJ’s final order.
	 During the pendency of the 
appeal, the Legislature significantly 
amended the proposed rules’ imple-
menting statutes to provide that only 
the Legislature, and not DOH, has 
the authority to determine and estab-
lish the number of trauma centers 
per trauma service area. The statute 
was so substantially amended that 
the statutory basis for the proposed 
rules was eliminated. Thus, the court 
held that the proposed rule challenge 
was now moot. The court elected to 
decide the merits of the case, however, 
because the challengers may have 
had a possible right to attorney’s fees.
	 The court disagreed with the ALJ’s 
final order in three aspects. First, 
the court concluded that the pro-
posed rules would not conflict with 
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the prior statutes simply because 
multiple trauma service areas might 
have a need for an additional trauma 
center. The prior statutes directed 
DOH to establish the approximate 
number of trauma centers to ensure 
reasonable access, and the proposed 
rules did not render the prior stat-
utes’ directives meaningless. Sec-
ond, the proposed rules’ allocation of 
potential trauma centers among the 
state’s trauma service areas did not 
implicitly supersede the prior statute 
simply because the statute had set a 
minimum number of trauma centers 
per trauma service area and a maxi-
mum number of trauma centers for 
the state. And third, the court held 
that the proposed rules did not vest 
unbridled discretion with DOH for 
the determination of new trauma 
center locations. The prior statute 
gave DOH “wide berth” to make “pure 
policy decisions,” which supported 
DOH’s interpretation of a trauma 
service area’s need under either the 
existing or proposed rules. Accord-
ingly, the court reversed the ALJ’s 
final order.

Public Records—Surveillance 
Techniques Exemption
Exec. Office of the Governor v. AHF 
MCO of Fla., Inc., 257 So. 3d 612 (Fla. 
1st DCA 2018).

	 AHF MCO of Florida, Inc. (AHF) 
submitted a public records request 
to the Governor’s Office asking for 

numerous records, including copies 
of the Governor’s electronic and hard-
copy calendars for the upcoming three 
months, as well as all documents 
and records showing where the Gov-
ernor would reside and travel dur-
ing that time. The Governor’s Office 
responded that it would not produce 
the public records pursuant to section 
119.071(2)(d), Florida Statutes, which 
exempts from disclosure “information 
revealing surveillance techniques or 
procedures or personnel.”
	 AHF filed a petition for writ of 
mandamus in the trial court, which 
issued an order to show cause. The 
Governor’s Office responded, arguing 
that premature disclosure of the Gov-
ernor’s schedule would reveal surveil-
lance techniques and jeopardize the 
Governor’s security. The Governor’s 
Office also attached an affidavit from 
an FDLE special agent in support of 
its response. Without inspecting the 
records, the trial court granted man-
damus relief and ordered the Gover-
nor’s Office to produce the records. 
The Governor’s Office appealed the 
trial court’s order.
	 The court held that a trial court 
generally could not determine 
whether a public records exemp-
tion applies without inspecting the 
records in camera. The court noted 
that the FDLE agent’s affidavit was 
undisputed and determined that any 
records that revealed the Governor’s 
drive times, or arrival and depar-
ture times, were exempt under the 
statute. The court, however, required 
that other records falling within 
AHF’s public records request must 
be produced to the trial court for an 
in camera inspection, after which the 
trial court would determine whether 
the records are exempt from disclo-
sure. Thus, the court reversed and 
remanded the case for additional 
proceedings.

Public Records—Alleged Claim 
of Violation Not Moot Because 
Records Were Provided After 
Suit Was Filed
O’Boyle v. Town of Gulf Stream, 257 
So. 3d 1036 (Fla. 4th DCA 2018).

	 Martin O’Boyle made public 
records requests for (1) copies of 

bills and payments from the Town of 
Gulf Stream’s (Town) attorney; and 
(2) copies of text messages sent or 
received by the Town Mayor since his 
appointment. Subsequently, O’Boyle 
filed a complaint alleging that the 
Town unlawfully redacted copies of 
the attorney’s bills and payments 
pursuant to the work product exemp-
tion of the Public Records Act. After 
filing a motion for the trial court to 
conduct an in camera inspection of 
the records, the Town produced a 
complete set of bills and payments 
with no redactions. O’Boyle’s com-
plaint also alleged that the Town had 
deliberately concealed public records 
by producing an incomplete set of text 
messages designed to make O’Boyle 
look bad.
	 The Town moved to dismiss 
O’Boyle’s claims, arguing that 
(1) O’Boyle’s claim with regard to 
the attorney’s bills and payments 
was now moot; and (2) O’Boyle had 
not properly pled a claim with regard 
to the Town Mayor’s text messages. 
The trial court dismissed O’Boyle’s 
complaint and allowed him time to 
amend. O’Boyle instead asked for a 
final judgment and appealed the trial 
court’s dismissal of his complaint.
	 First, with regard to the Town’s 
production of its attorney’s bills 
and payments, the court ruled 
that O’Boyle’s claim was not moot. 
Although the Town had provided the 
complete requested documents, col-
lateral issues affecting the parties’ 
rights remained. Specifically, the trial 
court had not yet made any deter-
minations as to whether the Town’s 
initial redactions to the bills and 
payments were proper, and if not, 
whether O’Boyle was entitled to any 
reasonable attorney’s fees, costs, or 
expenses as a result.
	 Second, with regard to the Town 
Mayor’s text messages, the court 
held that O’Boyle had properly pled 
a claim under the Public Records Act. 
Although many of the Town Mayor’s 
text messages could include personal 
or private information or information 
exempt from disclosure under the 
Public Records Act, the court ruled 
that the Town’s lack of disclosure 
required the trial court to conduct a 
judicial review of all requested text 

Ethics Questions?

Call
The Florida Bar’s

ETHICS 
HOTLINE

1/800/235-8619
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messages to determine which mes-
sages were subject to disclosure and 
which messages were either private 
or exempted from production under 
the Public Records Act. The court 
reversed the trial court’s dismissal of 
O’Boyle’s Public Records Act claims 
and remanded the case for further 
proceedings.

Public Records—Contempt Order 
Not Authorized for Violations of 
the “Spirit” of an Earlier Order
Dep’t of Health v. Rehab. Ctr. at Holly-
wood Hills, LLC, 259 So. 3d 979 (Fla. 
1st DCA 2018).

	 The Rehabilitation Center at Hol-
lywood Hills, LLC (Center) made a 
public records request to the Depart-
ment of Health (DOH) for the death 
certificates for all Floridians who 
died between September 9 and 16, 
2017. DOH responded that death 
certificates were vital records, and 
that the Center would need to follow 
the process under chapter 382, Flor-
ida Statutes, which required a form 
containing the decedent’s name for 
each death certificate requested. The 
Center countered that it was mak-
ing a request pursuant to the Public 
Records Act in chapter 119, Florida 
Statutes, and thus, it did not need to 
comply with the forms required under 
chapter 382. DOH refused to provide 
the records.
	 The Center filed a petition for man-
damus relief. The trial court held 
a hearing and ruled that the death 
certificates were public records and 
DOH was required to provide them if 
the Center used a single form under 
chapter 382, specifying the applicable 
date range. DOH was ordered to com-
ply with any future requests from the 
Center that were in substantial com-
pliance with the trial court’s ruling. 
The Center sent DOH a new public 
records request, and DOH informed 
the Center that it would need to 
review the records and redact any 
confidential or exempt information. 
DOH provided a cost estimate and 
required payment prior to producing 
any records.

	 The Center complained that 
DOH’s cost estimate was excessive, 
as only the cause of death needed to 
be redacted on the certificates, and 
the Center moved to enforce the trial 
court’s final judgment. The trial court 
held DOH in contempt for its failure 
to comply with the trial court’s order 
and ordered the production of 5,907 
death certificates within 48 hours. 
DOH appealed the trial court’s order.
	 The court reversed the trial court’s 
contempt order, holding that the 
trial court’s final judgment was not 
clear enough as to DOH’s obligations. 
Although the final judgment required 
DOH to produce death certificates 
in response to the Center’s future 
public records requests, the final judg-
ment did not address whether those 
death certificates were subject to any 
redactions.
	 The court noted that several provi-
sions in chapter 382 prohibit DOH 
from releasing information that is 
confidential or exempt from disclo-
sure. Trial courts are required to be 
explicit and precise in their orders 
and may not hold a party in contempt 
for failing to abide by the spirit of an 
order that was not specific enough 
with regard to the party’s responsibili-
ties. Accordingly, the court reversed 
the trial court’s order holding DOH 
in contempt.

Tax Exemptions
Int’l Academy of Design, Inc. v. Dep’t of 
Revenue, 44 Fla. L. Weekly D147 (Fla. 
1st DCA Dec. 31, 2018).

	 The International Academy of 
Design, Inc. and The International 
Academy of Merchandising and 
Design, Inc. (Academies) challenged 
a final order from the Department of 
Revenue (DOR) that determined they 
were not eligible for tax exemptions 
from 2010 to 2013.
	 Sections 212.0602 and 212.031(1)(a)9., 
Florida Statutes, provide certain tax 
exemptions for “any entity, institu-
tion, or organization that is primarily 
engaged in teaching students to per-
form any of the activities or services 
described in s. 212.031(1)(a)9.,” as well 
as “property used as an integral part 
of the performance of qualified pro-
duction services.” The statute defines 

“qualified production services” as 
“any activity or service performed 
directly in connection with the pro-
duction of a qualified motion picture.” 
The statute then goes on to define 
these activities and services through 
a listing in its sub-subparagraphs a. 
and b.
	 The parties took differing views 
on the scope of the exemptions. The 
Academies argued that the activities 
listed in sub-subparagraphs a. and b. 
are the activities that qualify as the 
“activities or services described” later 
in the statute, and that the section 
212.0602 exemption was not also con-
fined by the section 212.031(1)(a)9. 
requirement that the exemption be 
only for “property used as an integral 
part of the performance of qualified 
production services,” namely those 
performed directly in connection with 
the production of a qualified motion 
picture.
	 DOR argued that the word 
“describe” was synonymous with 
“define,” not with the lists enumer-
ated later in the statute, so that the 
statute refers to not just any activi-
ties listed in the sub-subparagraph, 
but only those which are “performed 
directly in connection with the pro-
duction of a qualified motion pic-
ture.” DOR’s argument therefore was 
that the statute does not provide any 
tax exemptions for an educational 
institution that is primarily engaged 
in teaching photography, sound and 
recording, creation of special effects, 
animation, but rather only those 
activities and services that were 
taught “directly in connection with 
the production of a qualified motion 
picture.”
	 The court affirmed DOR’s interpre-
tation of the law, while finding that 
both interpretations were reasonable. 
The court explained that an admin-
istrative agency’s interpretation of a 
statute that it is tasked with enforc-
ing is entitled great deference. The 
court held that if the agency’s inter-
pretation is one of several, the agen-
cy’s interpretation must be upheld 
despite the existence of reasonable 
alternatives. (The court noted, how-
ever, that the 2018 passage of an 
amendment to the Florida Constitu-
tion would prevent the court from 
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deferring to an agency interpretation 
of a statute effective January 8, 2019).
	 Thus, the court concluded that the 
Academies were required to prove 
that their students performed cer-
tain activities and services directly 
in connection with the production of 
a qualified motion picture. In so stat-
ing, the court noted that tax exemp-
tions are strictly interpreted against 
the tax payer.
	 Judge Winokur specially concurred 
to question the maxim that statutes 
providing exemptions from a general 
tax are strictly construed against 
the taxpayer, rather than constru-
ing them like all other statutes that 
should be interpreted fairly and rea-
sonably to ensure their meaning is 
fulfilled.

Unadopted Rule Challenge—Tax-
ing Tobacco Wraps
Grabba–Leaf, LLC v. Dep’t of Bus. & 
Prof ’l Regulation, 257 So. 3d 1205 
(Fla. 1st DCA 2018).

	 An unadopted rule challenge was 
filed by Grabba-Leaf, LLC after the 
Florida Department of Business and 

Professional Regulation (DBPR) 
issued a memorandum stating that 
DBPR would no longer tax “homog-
enized tobacco wraps,” but would 
continue taxing “whole leaf” tobacco 
wraps as “tobacco products.” DBPR 
interpreted whole leaf wraps to qual-
ify as “loose tobacco suitable for smok-
ing” under the statute’s definition of 
“tobacco products.” After a hearing, 
the ALJ concluded that DBPR’s mem-
orandum applied the plain meaning 
of a clear and unambiguous statute 
to Grabba-Leaf ’s wraps, and that it 
was apparent that whole leaf, non-
homogenized cigar wraps met the 
statutory definition of loose tobacco 
suitable for smoking.
	 Grabba-Leaf sought appellate 
review arguing that DBPR’s inter-
pretation of the statute required 
formal agency rulemaking, and not 
just a memorandum to all tobacco 
distributors, where the policy and 
practice in the memorandum made 
new distinctions between taxable 
and non-taxable wraps and altered 
tax policy. Grabba-Leaf ’s argument 
was not that their wraps cannot be 
taxed as tobacco products, but that 
DBPR is required by law to initiate 
rulemaking before it can apply that 
tax to its whole leaf tobacco wraps 
because it was not clear that they 
are “loose tobacco suitable for smok-

ing.” Grabba-Leaf also argued that 
DBPR did not merely reiterate a law 
or declare what is “readily apparent” 
from the text of a law, or simply inter-
pret statute and enforce the opinion 
in Brandy’s Prods., Inc. v. Dep’t of Bus. 
& Prof’l Regulation, 188 So. 3d 130, 
133 (Fla. 1st DCA 2016).
	 The court agreed with Grabba-
Leaf and reversed the administrative 
decision. The court concluded that 
DBPR’s 2016 memorandum that set 
forth its post-Brandy’s intention to 
tax only whole leaf blunt wraps was 
not a simple reiteration of what is 
“readily apparent” from the text of 
statute, but represented a tax policy 
change for DBPR that required rule-
making. The court found that DBPR’s 
memorandum setting forth a policy to 
tax whole leaf non-homogenized blunt 
wraps constituted an unadopted and 
unenforceable administrative rule.

Gigi Rollini  is a shareholder 
with Stearns Weaver Miller, P.A., 
in Tallahassee, and was assisted 
by Madison Harrell, a paralegal 
with Stearns Weaver Miller, P.A., in 
Tallahassee.

Tara Price and Larry Sellers 
practice in the Tallahassee office of 
Holland & Knight LLP.

CALL AUTHORS: 
	 Administrative Law Articles
One of the strengths of the Administrative Law Section is access to scholarly articles on 
legal issues faced by administrative law practitioners. The Section is in need of articles for 
submission to The Florida Bar Journal and the Section’s newsletter. If you are interested 
in submitting an article for The Florida Bar Journal, please email Lylli Van Whittle 
(Lyyli.VanWhittle@perc.myflorida.com) and if you are interested in submitting an article 
for the Section’s newsletter, please email Jowanna N. Oates (oates.jowanna@leg.state.
fl.us).  Please help us continue our tradition of advancing the practice of administrative 
law by authoring an article for either The Florida Bar Journal or the Section’s newsletter.

FO
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Administrative Law Section
Calendar of Events

March 7, 2019	 Webinar	 Ginny Dailey:  Declaratory Statements

March 13, 2019	 12:30 - 1:30 p.m.	 ALS Luncheon Speaker Series:  Topic TBD
					     Florida State University College of Law – Roberts Hall 
					     (Lunch will be provided)

March 21, 2019	 Webinar	 Marti Chumbler:  Open Meetings

April 4, 2019	 Webinar	  Tobey Schultz:  Licensing

April 12, 2019		  Deadline for submission of articles to Newsletter Editors

April 19, 2019	 Webinar	 Fred Springer:  Procurement and Bid Protests

June 28, 2019	 1:00 - 3:00 p.m.	 Administrative Law Section Executive Council Meeting
					     Florida Bar Annual Convention - Boca Raton, Florida
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Law School Liaison
Spring 2019 Update from the Florida State University 
College of Law
by David Markell, Steven M. Goldstein Professor

	 This column highlights recent 
accomplishments of our College of 
Law students. It also lists the rich 
set of programs the College of Law 
is hosting during the Spring 2019 
semester.

Recent Student Achievements
Congratulations to the following stu-
dents who are currently completing 
externships in environmental and 
administrative law:
•	 Allison Barkett – Department of 

Environmental Protection
•	 William Hamilton – City of Tal-

lahassee, Land Use
•	 Race Smith – Blueprint 2000
•	 Daumantas Venckus – NextEra 

Energy (Juno Beach)

Spring 2019 Events
	 The College of Law will host a full 
slate of environmental and admin-
istrative law events and activities 
during the spring semester.

Energy Resilience Panel

This panel discussion, held on 
January 23, 2019, and orga-
nized by Professor Shi-Ling Hsu, 
explored issues related to energy 
resilience. Participants included 
Sara Rollet Gosman, Associate 
Professor of Law, University of 
Arkansas School of Law; Kevin 
B. Jones, Director, Institute for 
Energy and the Environment, 
and Professor of Energy Tech-
nology and Policy, Vermont Law 
School; Romany Webb, Senior 
Fellow and Associate Research 
Scholar, Sabin Center for Cli-
mate Change Law, Columbia 
Law School; and James Van 
Nostrand, Director, Center for 
Energy and Sustainable Devel-
opment, and Professor of Law, 

West Virginia University College 
of Law. Robert Scheffel “Schef” 
Wright, shareholder at Gardner, 
Bist, Bowden, Bush, Dee, LaVia 
& Wright, moderated.

Spring 2019 Environmental 
Distinguished Lecture

Richard Revesz, Lawrence King 
Professor of Law and Dean 
Emeritus, New York Univer-
sity School of Law, presented 
our Spring 2019 Environmental 
Distinguished Lecture titled, 
“Institutional Pathologies in the 
Regulatory State: What Scott 
Pruitt Taught Us About Regula-
tory Policy” on February 6, 2019.

Environmental Law Guest 
Lectures

Tara Righetti, Associate Pro-
fessor of Law, University of 
Wyoming College of Law, pre-
sented a guest lecture titled, 

“The Reluctant Environmental 
Agency,” on February 20, 2019.

Bruce Huber, Professor of Law 
and Robert & Marion Short 
Scholar, University of Notre 
Dame Law School, will present 
a guest lecture titled, “Negative 
Value Property,” on March 6, 
2019, at 12:30 p.m. in room 208. 

Michael Gray, Attorney, Appel-
late Division, Environment and 
Natural Resources Division, 
U.S. Department of Justice, will 
present a guest lecture titled, 
“Navy Sonar and the Marine 
Mammal Protection Act,” on 
March 27, 2019, at 12:30 p.m. 
in room 208.

	 Information on upcoming events 
is available at http://law.fsu.edu/aca-
demics/jd-program/environmental-
energy-land-use-law/environmental-
program-events. We hope Section 
members will join us for one or more 
of these events.

Do You Have a Suggested Change to the Uniform Rules?

Do you have a suggested change to the Uniform Rules of 
Procedure? If so, please pass it along to Larry Sellers or one of the 
members of the Section’s ad hoc committee that will be considering 
recommended updates to these rules: Paul Drake, Seann Frazier, 
Shaw Stiller, Judge Yolonda Green, Judge Elizabeth McArthur, 
Judge Li Nelson, or Judge Dave Watkins. Larry’s e-mail address is: 
larry.sellers@hklaw.com.

The Uniform Rules were last updated in 2013 based on 
recommendations from the Section. For a summary of these 
changes, see the April 2013 issue of this newsletter. As in 2013, 
any amendments to the Uniform Rules must be formally proposed 
and adopted by the Administration Commission before they may 
become effective.

http://law.fsu.edu/academics/jd-program/environmental-energy-land-use-law/environmental-program-events
http://law.fsu.edu/academics/jd-program/environmental-energy-land-use-law/environmental-program-events
http://law.fsu.edu/academics/jd-program/environmental-energy-land-use-law/environmental-program-events
http://law.fsu.edu/academics/jd-program/environmental-energy-land-use-law/environmental-program-events
http://flaadminlaw.org/wp-content/uploads/2017/10/Adm-4-13.pdf
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Trusted guidance from experienced Florida attorneys

Written by veteran practitioners in their field, 
these publications offer practical guidance 
and legal resources in:

•  Appellate Law
•  Business Law
•  Estate Planning & Administration
•  Family Law
•  Jury Instruction
•  Real Property Law
•  Rules of Procedure
•  Trial Practice

CLE PUBLICATIONS of THE FLORIDA BAR

LEGAL PUBLICATIONS OF THE FLORIDA BAR

Did you know you can receive a 20% 
DISCOUNT on future updates for these 
publications? Call 800.533.1637 and learn 
how easy it is to save 20% by becoming a 
subscriber under the Automatic Shipment 
Subscription Program and to obtain full 
terms and conditions for that program.

Prices listed on the LexisNexis® Store are before sales tax, shipping and handling are calculated. Prices subject to change without notice. Sales to federal 
government customers may be subject to specific contract pricing and not discounted additionally.

*Ten percent discount offer expires 12/31/2018. Offer applies to new orders only. eBook, CD/DVD sales are final and not returnable. Current subscriptions, future 
renewals or updates and certain products are excluded from this offer. Other restrictions may apply. Void where prohibited. See www.lexisnexis.com/terms4.

LexisNexis and the Knowledge Burst logo are registered trademarks of RELX Inc. Other products or services may 
be trademarks or registered trademarks of their respective companies. © 2018 LexisNexis. OFF04269-0 0618

Expanding your library with eBooks? 
The eBook feature allows for in-browser reading!
Make optimal use of your research time with LexisNexis® publications for The Florida Bar 
in eBook format. Access our extensive list of titles from leading attorneys and authors—
on your schedule and on the mobile device of your choice. Or, read your eBook in your 
web browser* on any mobile device without needing eReader software. For the latest 
listing of available titles, go to www.lexisnexis.com/flaebooks.

For more information on The Florida Bar Publications Library: 

ONLINE AT lexisnexis.com/FLad I CALL 800.533.1637 (mention promo code FLad to receive discount)
                                                        

ORDER NOW AND SAVE 10%*
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amended section 90.702, Florida Stat-
utes, to make clear that the Daubert 
standard should also apply in Florida. 
The amended statute reads:

If scientific, technical, or other spe-
cialized knowledge will assist the 
trier of fact in understanding the 
evidence or in determining a fact 
in issue, a witness qualified as an 
expert by knowledge, skill, experi-
ence, training, or education may 
testify about it in the form of an 
opinion or otherwise, if:

(1) The testimony is based upon 
sufficient facts or data;

(2) The testimony is the product 
of reliable principles and methods; 
and

(3) The witness has applied the 
principles and methods reliably to 
the facts of the case.6

	 Understandably, Florida’s circuit 
courts began to use Daubert in civil 
trials.7 In February 2017, however, 
a divided Florida Supreme Court 
declined to adopt the Legislature’s 
changes to section 90.702, to the 
extent they were procedural.8 Sub-
sequently, the Florida Supreme 
Court was called upon to determine 
whether section 90.702 “infringes on 
th[e] Court’s rulemaking authority.”9

The Court Reinstates Frye for 
Civil and Criminal Cases
	 In DeLisle v. Crane Co., the Florida 
Supreme Court held that, despite 
the Legislature’s changes to section 
90.702, Frye is the proper standard 
for the admissibility of expert tes-
timony in Florida courts.10 But the 
DeLisle Court did not hold that sec-
tion 90.702 was unconstitutional 
in all applications. Despite Delisle, 
Daubert lives on in administrative 
proceedings.
	 Pursuant to article II, section 
3 of the Florida Constitution, the 
principle of separation of powers, no 
branch of government may intrude 
upon an exclusive province of another 
branch.11 The Legislature has the 
authority to enact substantive law, 
but procedural law is firmly under 
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the authority of the Supreme Court.12 
The Florida Evidence Code has both 
substantive and procedural provi-
sions.13 “Substantive law creates, 
defines and regulates rights, while 
procedural law is the legal machinery 
by which substantive law is made 
effective.”14

	 First, the Supreme Court deter-
mined that section 90.702 was not 
substantive, but procedural.15 The 
Supreme Court stated that section 
90.702 “does not create, define, or 
regulate a right,” but instead is a stat-
ute “that solely regulates the action 
of litigants in court proceedings.”16 
Next, the Supreme Court concluded 
that section 90.702 was unconsti-
tutional because it conflicted with 
the Supreme Court’s earlier proce-
dural decisions for the admissibility 
of expert testimony.17 Thus, because 
the Supreme Court determined that 
section 90.702 was procedural, and 
it conflicted or interfered with the 
Supreme Court’s established proce-
dural mechanisms, it was unconstitu-
tional pursuant to the Florida Consti-
tution’s provisions for the separation 
of powers.18

Daubert Remains the Stan-
dard in Administrative Pro-
ceedings
	 Notably, however, the Supreme 
Court’s holding in DeLisle is limited 
“to the extent of the conflict.”19 Thus, 
the Florida Supreme Court did not 
prohibit all uses of Daubert in Flor-
ida. Indeed, the Daubert standard 
lives on—and should continue to live 
on—in Florida’s administrative pro-
ceedings under chapter 120, Florida 
Statutes.
	 In holding section 90.702 uncon-
stitutional, the DeLisle Court cited 
article II, section 3 and article V, sec-
tion 2(a) of the Florida Constitution. 
But these provisions are not impli-
cated when the issue is limited to the 
admissibility of expert testimony in 
a Division of Administrative Hear-
ing (DOAH) proceeding.20 DOAH, of 
course, is a province of the executive 
branch (and a creature of statute), not 
the judicial branch.21 Thus, section 
90.702 “would still apply in admin-
istrative proceedings under Chapter 
120, Florida Statutes, which are not 

governed by rules of procedure pro-
mulgated by the Florida Supreme 
Court.”22

	 Thus, post-DeLisle, Daubert con-
flicts and is unconstitutional only 
to the extent of its use in Florida’s 
civil and criminal courts. Because the 
DeLisle Court did not expressly hold 
that Daubert was unconstitutional 
in all aspects (and, in fact, indicated 
the contrary because it cited cases 
holding that statutes were “unconsti-
tutional to the extent of the conflict”), 
Daubert is still constitutional in other 
applications, such as its use in admin-
istrative proceedings under chapter 
120. Even if the DeLisle Court’s rul-
ing could be stretched to argue that 
the use of Daubert in an administra-
tive proceeding is unconstitutional, 
any argument to that effect would 
merely be dicta. The Supreme Court 
was not called upon to, and did not, 
determine the constitutionality of 
the use of Daubert in administrative 
proceedings under chapter 120.

Even If the Rules of Evidence 
Are Generally Discretionary, 
Daubert Should Apply
	 Prior to DeLisle, the First District 
Court of Appeal held that Daubert 
applies in administrative proceedings 
under chapter 120.23 In SDI Quarry 
a/k/a Atlantic Civil, Inc. v. Gateway 
Estates Park Condominium Associa-
tion, the Gateway Estates Park Con-
dominium Association filed a petition 
pursuant to the Florida Construction 
Materials Mining Activities Admin-
istrative Recovery Act, which allows 
individuals to seek damages for injury 
resulting from blasting activities. The 
Association argued that SDI Quarry 
damaged the lake through its use 
of explosives over a period of sev-
eral years. During the administrative 
hearing, an expert witness for the 
Association testified that vibrations 
from SDI Quarry’s blasting activities 
caused the damage to the lakeshore. 
SDI Quarry objected to the expert’s 
testimony on several grounds, but did 
not raise a Daubert objection.24

	 After the ALJ issued a Final Order 
awarding damages, SDI Quarry 
appealed, arguing that the Final 
Order should be reversed because, 
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in part, the Association’s expert 
witness did not meet the standard 
under Section 90.702, Florida Stat-
utes, and Daubert. The First Dis-
trict stated that even though the 
Florida Supreme Court had declined 
to adopt the Daubert standard to the 
extent it was procedural, Daubert still 
applied in administrative proceed-
ings because such proceedings are not 
controlled by the Florida Supreme 
Court’s rules of procedure. The court 
then concluded that “the Daubert 
standard would apply” in this case, 
but SDI Quarry’s Daubert argument 
was not preserved on appeal because 
it never made a Daubert objection 
or requested the ALJ for a Daubert 
hearing.25

	 Some administrative law practi-
tioners may wonder how SDI Quarry 
squares with the Florida Supreme 
Court’s 2017 opinion in Florida Indus-
trial Power Users Group v. Graham,26 
which held that the Public Service 
Commission (PSC) had the discre-
tion to determine whether the Flor-
ida Evidence Code—and specifically, 
the rule on witness sequestration—
applied in its administrative pro-
ceedings.27 In Graham, the Supreme 
Court stated that the “general rule” is 
that “the Florida Evidence Code does 
not strictly apply to administrative 
proceedings.”28 The Supreme Court 
noted, however, that “the rules of 
evidence are . . . generally applicable 
and can be modified based on the 
[administrative body’s] discretion.”29 
The Supreme Court also stated that 
“the APA contains its own guidance 
regarding the admissibility of evi-
dence—including testimony—which 
is found in section 120.569(2)(g).”30

	 Section 120.569(2)(g) states:
Irrelevant, immaterial, or unduly 
repetitious evidence shall be 
excluded, but all other evidence 
of a type commonly relied upon 
by reasonably prudent persons in 
the conduct of their affairs shall 
be admissible, whether or not such 
evidence would be admissible in a 
trial in the courts of Florida. Any 
part of the evidence may be received 
in written form, and all testimony of 
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parties and witnesses shall be made 
under oath.

	 Quite frequently, practitioners 
will cite section 120.569(2)(g) for 
the proposition that evidence not 
“admissible in a trial in the courts 
of Florida” should automatically be 
admissible under the statute, without 
regard to the statute’s other require-
ment that irrelevant, immaterial, and 
unduly repetitious evidence should 
be excluded. In addition, section 
120.569(2)(g) explicitly requires that 
evidence must be “of a type commonly 
relied upon by reasonably prudent 
persons in the conduct of their affairs” 
to be admissible in an administrative 
proceeding. This requirement that 
evidence be reliable permits practitio-
ners to introduce arguments regard-
ing evidence’s admissibility under the 
Florida Evidence Code.31

	 Thus, the Graham ruling did noth-
ing to change the longstanding prin-
ciple that “administrative practitio-
ners may use the Florida rules of 
evidence to attack or support whether 
documents or testimony are suffi-
ciently reliable to support a finding 
of fact.”32 Even Charles Ehrhardt has 
concluded that “[a]pparently expert 
testimony in administrative hearings 
must comply with sections 90.702 
to 90.706, although the language of 
sections 120.569 and 120.57 does not 
clearly indicate this result.”33

Daubert Is Applied in DOAH 
Proceedings More Often than 
It Is Not
	 A review of DOAH cases shows that 
most ALJs routinely apply Daubert or 
the requirements of section 90.702 to 
expert witness testimony:34

•	 In Department of Financial Ser-
vices v. M.C. Jennings, Jr. Con-
struction Corp., the ALJ noted in 
a workers’ compensation case that 
DFS had filed a Daubert motion 
prior to the final hearing and con-
ducted voir dire of an expert wit-
ness. The ALJ concluded that the 
witness was not qualified as an 
expert.35

•	 In Agency for Health Care Adminis-
tration v. 1351 Golden, LLC, d/b/a 
Cross Terrace Rehabilitation Cen-
ter, the ALJ concluded that the 
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testimony of two registered nurses 
met the requirements of section 
90.702 and Daubert because they 
were testifying based on their per-
sonal observations and their tes-
timony was reliable based upon 
principles and methods used by 
nurses and surveyors from AHCA 
in examining skilled nursing facili-
ties in Florida.36

•	 In Department of Health v. Moye, 
the ALJ discussed the Legislature’s 
replacement of the Frye standard 
with the Daubert standard. The 
ALJ did not address whether the 
Florida Supreme Court’s actions/
inactions with regard to Daubert’s 
potential application as a proce-
dural matter in Florida courts had 
any applicability at DOAH. Instead 
the ALJ noted that the witness’s 
years of experience in a field would 
have been a suitable basis to qual-
ify the witness as an expert on the 
standard of care in a particular 
field. Unfortunately, the witness 
had been testifying on issues imma-
terial to his experience in the field 
of dentistry, and thus, his testimony 
was not given much weight.37

•	 In Logisticare Solution, LLC v. 
Commission for the Transportation 
Disadvantaged, the ALJ concluded 
without explanation that based 
upon Daubert and other cases, wit-
ness testimony about a topic that 
was not a recognized field of exper-
tise was excluded.38

•	 In Miami-Dade County School 
Board v. Gomez, the ALJ assigned 
no weight to a witness’s testimony 
because the witness was not quali-
fied as an expert under section 
90.702.39

•	 In Dump the Pumps, Inc. v. Florida 
Keys Aqueduct Authority, the ALJ 
noted that the parties moved to 
exclude the witnesses’ testimony 
under section 90.702 and admit-
ted the testimony without further 
elaboration.40

•	 In Department of Professional 
Regulation v. Willner, the ALJ 
noted that the parties disputed 
whether Frye or Daubert controlled 
the admissibility of expert testi-
mony. The ALJ wrote that he had 
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carefully considered Daubert when 
preparing his order.41

Raising a Daubert Objection 
in an Administrative Proceed-
ing
	 As a final note, administrative 
practitioners should ensure they do 
not waive the opportunity to raise 
a timely Daubert objection. During 
the time Daubert was applicable in 
judicial proceedings, courts required 
the timely filing of a Daubert objec-
tion or request of a Daubert hear-
ing.42 Administrative proceedings, of 
course, frequently operate differently 
than Florida’s trial courts. Because 
an administrative proceeding lacks 
a jury, the ALJ may defer ruling on 
a Daubert motion until after all the 
evidence has been received during 
the final hearing.43

	 Thus, to ensure the preservation 
of any Daubert objections, practitio-
ners should ensure they highlight 
any potential Daubert issues in the 
pretrial stipulation and file a timely 
Daubert motion, perhaps asking the 
ALJ in advance his or her prefer-
ence as to when and how those issues 
should be raised.44

Conclusion
	 As discussed above, many of 
DOAH’s ALJs appear inclined to 
consider Daubert objections when 
ruling on the reliability of expert 
witness testimony. At the very least, 
administrative practitioners should 
be aware that the First District 
appears to be the only district court 
to have directly passed upon whether 
Daubert applies in administrative 
proceedings under chapter 120.45 As 
the Florida Supreme Court’s recent 
decision in DeLisle did not render 
Daubert unconstitutional in admin-
istrative proceedings, administrative 
practitioners should continue to be 
prepared to either raise or defend 
against Daubert objections.
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